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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE SONITPUR,TEZPUR 

G.R Case no 2075-12 

State 

Vs 

                                                     Md. Mazibur Rahman 

                                                                                   (Accused u/s 379 IPC) 

 

 

Present : Debashish Saikia AJS. CJM, Sonitpur, Tezpur. 

K.Gogoi …………………………………………………Advocate for the State. 

B.Majumdar……………………….………………….Advocate for the accused. 

Date of hearing………………………………………8.1.16,4.8.16,6.3.17,6.1.18. 

Date of argument…………………………………. 3.3.18. 

Date of Judgment…………………………………..17.3.18 

  

J U D G M E N T  

 

1)  The prosecution case in brief is as follows. Informant Bijoy Krishna Paul 

lodged an ezaher on 16.8.12 stating inter alia that on the said day at about 3.30 

am Village Defence Personnel’s of Alichinga village, while on their duty 

intercepted a person who was bringing three bullocks with him from Rakshasmari 

side. On being questioned the apprehended accused who identified himself as 

Mazibur Rahman could not account for the same and suspecting that the bullocks 

were stolen the instant ezaher was lodged. 

2)  Police on receipt of the ezaher registered the same as Dhekiajuli P.S case no 

395/12 u/s 379 IPC and started investigation of the same. On completion of the 

investigation police submitted charge sheet against accused Md Mazibur Rahman 

u/s 379 IPC. 
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3)   Cognisance of the case was taken and process was issued. On appearance of 

the accused copy of the case was furnished and vide order dt 28.6.13 one of my 

learned predecessor in chair framed a formal charge u/s 379 IPC which on being 

read over and explained the accused pleaded not guilty and claimed to be tried. 

Prosecution in order to prove its case examined as many as nine witnesses 

including the I.O. The informant of the case could not be examined as in the 

meantime he expired. The defence plea is that of total denial. Statement of the 

accused u/s 313 Cr.P.C was recorded in which the accused reiterated his plea. 

Accused however did not adduce any evidence. 

4) The only point for determination is : Whether the accused on 16.8.12 at 

about 3.30 am committed theft of three bullocks out of the possession of Sawan 

Kumar and Chandan Bhumij and thereby committed offence punishable u/s 379 

IPC? 

 

5)   Learned counsel for the state submitted that the prosecution has been able 

to bring home the charge against the accused beyond all reasonable doubt and 

as such the accused deserves to be punished. On the other hand the learned 

counsel for the accused submits that the prosecution side has miserably failed to 

bring home the charge against the accused and as such the accused deserves 

acquittal.  

6)  I have heard arguments forwarded by the learned counsel of both sides. I 

have also minutely perused the evidence both oral as well as documentary led by 

the prosecution side along with the cross examination of the witnesses.  

 

DISCUSSIONS REASONS AND DECISIONS THEREFOR: 

1)  PW1 is Kalpana Das. In her evidence she deposed that the occurrence took 

place in the year 2012. Pw1 deposed that some boys of Alisinga Bortollavillage  

were guarding their village and during one such night they intercepted a person 

taking three bullocks with him and when the said person was asked to produce 

documents he failed to do so. PW1 also deposed that police was informed and 

police after arriving at the place seized the bullocks and kept the same at their 



Page 3 of 8 
 

 

house and took the person to the police station. On the next morning the 

bullocks were taken to the police station and handed over to its actual owners. 

Pw1 also identified her signature on the seizure list Ext1 . 

2)  Pw2 Rabindra Das, PW3 Sunil Paul, too deposed in tune with Pw1. On the 

other hand PW4 Somesh Basumatary in his evidence deposed that he reached 

the place when police was taking the apprehended accused to the police station.  

3) PW5 is Chandan Bhumij. In his evidence he deposed that the occurrence was 

of the year 2012, and at that time his cows went missing and that he tried to 

search for his missing cows for about 14/15 days but he failed to trace out the 

same. Later on one tailor hailing from their village informed him that a thief 

along with cows has been apprehended and he could ascertain whether the 

recovered cows belong to him. PW4 deposed that he went to the said place and 

found that along with his two missing cows another cow was also there at the 

local gaonbudhas place, and the gaonbudha informed him that the VDP people 

has kept the said recovered cows in his place after recovering the same from a 

person. PW5 also deposed that he got back his missing cows through the help of 

court order. PW5 also identified his missing cows by stating the colour of his 

cows. PW5 identified his signature in the zimmanama Ext2. In cross PW5 

admitted that he do not have any documents to establish his ownership over the 

recovered bullocks. PW5 also stated that he had not filed any missing entry in 

the police station. He also denied that since his cows were not stolen he did not 

file any ezaher.  

4) PW6 Is Sawan Kumar. In his evidence he deposed that the occurrence is of 

the year 2012. PW6 also deposed that his cow was stolen and that inspite of 

searching the same for fifteen days he failed to trace out his cow. PW6 further 

deposed that one tailor hailing from his village informed him that a thief has 

been apprehended along with cows and that he should check whether the 

recovered cow could be one belonging to him. According to Pw6, getting the said 

news he went and identified one of the cow belonging to him. PW6 also deposed 

that two cows belonging to Chandan Bhumij were also there. Police later gave 

his cow on his zimmavide Zimmanama Ext3. In cross PW6 admitted that he do 
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not have any documents to establish his ownership over one of the bullocks 

recovered from the possession of the accused. Pw6 asserted that he had filed an 

ezaher in this connection. 

5) PW7 is Adhir Kumar. Pw7 deposed that he went to the police station on being 

called by Sawan Kumar and Chandan Bhumij. PW7 also deposed that police 

questioned him regarding the ownership of the three recovered cows and he 

accordingly identified the same as one belonging to ChandanBhumij and Sawan 

Kumar. 

6)  PW8 is Bhimadhar Tanti. In his evidence he too deposed that police 

questioned him regarding the ownership of the three recovered cows and he 

accordingly identified the same as one belonging to ChandanBhumij and Sawan 

Kumar. 

7) PW9 is the I.O S.I Dharanidhar Deka, who investigated the case and later 

submitted the charge sheet Ext7. This in nutshell is the evidence available on 

record.  

8)  On a close perusal of the evidence adduced by the witnesses along with their 

cross examination, it appears from the evidence of PW1, Pw2, and Pw3  that on 

the day of occurrence the accused was indeed intercepted by VDP personnel’s 

while he was bringing three bullocks with him . In fact even the  accused have 

admitted the same in course of his examination u/s 313 CrPC, but contrary to the 

prosecution case the accused on the other hand claimed that the three bullocks 

belonged to him and that the case was falsely filed against him to retain the 

bullocks belonging to him.  The fact that the accused failed to account for the 

above three bullocks and could not show any documents in support of his 

ownership is also an admitted fact as he affirmed that he do not have any 

documents to show his ownership over the three bullocks. Now the question that 

arises is whether the accused has committed the theft of the said bullocks which 

were alleged to have been recovered from the possession of the accused on the 

relevant day.  

9) The prosecution has in the instant case examined PW5 and PW6 as the 

owners of the three bullocks. Both the witnesses have in their evidence claimed 
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that the their bullocks went missing about 14/15 days prior to the recovery of the 

bullocks and that the recovered bullocks belongs to them. The above assertion so 

made by PW5 and PW6 could not be dislodged by the defence to show that both 

of them have made false claims with an dishonest motive.  That apart evidence 

of independent witnesses PW7 and Pw8 also supported the claim of PW5 and 

PW6 that the recovered bullocks belonged to them. Both PW7 and PW8 stated in 

their evidence that when police asked them to identify the owners of the 

recovered bullocks, they identified the said bullocks to be that of PW5 and PW6. 

The assertion so made by these two witnesses also could not be dislodged by the 

defence. Though PW7 admitted that he had good relations with PW5 and PW6, 

the same by itself cannot be a ground to disbelieve the said witness and discard 

his evidence particularly when defence has not cross examined PW7 and PW8 

regarding the ownership or possession of the three recovered bullocks, or how 

could they know that the said bullocks were possessed by PW5 and PW6. 

10) Learned defence counsel in course of the argument vehemently opposed the 

evidence of PW5 and PW6, wherein they claimed to be the owners of the 

bullocks and that the same went missing. According to the learned counsel had 

this been true, they would have definitely lodged an ezaher before the police and 

both of them having not done so, their subsequent claim cannot be justified. The 

above submission so made by the defence counsel cannot be accepted. Different 

people react differently and in the present case the PW5 and PW6 being rustic 

witnesses may have their own reason for not lodging an ezaher promptly. That 

apart the defence also has not cross examined the above two witnesses for not 

filing any ezaher to elicit any reason for not doing so , and as such simply for the 

non-filing of an ezaher, the claim of PW5 and PW6 cannot be viewed with 

suspicion. 

11) Learned counsel also argued that since the three bullocks were recovered 

from the possession of the accused, and admittedly when the PW5 and PW6 also 

do not have any documents to establish their claim over the recovered bullocks, 

the accused can be held to be the owner of the three bullocks on the basis of 

possession. The above submission so made by the learned counsel also cannot 
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be given any credence as because mere bringing of the above three bullocks on 

that particular night do not automatically establish the possession of accused 

over the three bullocks, particularly when the accused has not led any evidence 

to assert his rightful and lawful possession over the three bullocks.   

11) In the instant case though PW5 and PW6 have admitted in course of the 

cross examination that they do not have any documents in order to establish 

their ownership of the recovered bullocks, the otherwise believable evidence of 

these witnesses coupled with the evidence of PW7 and PW8 clearly establishes 

that the recovered bullocks belonged to PW5 and PW6, more so when the 

accused has also failed to prove his ownership or possession  over the three 

bullocks which he was found bringing on the dead of the night. 

12) Under section 114 (a) of the Evidence Act, the court may presume that a 

man who is in possession of stolen goods soon after the theft is either the thief, 

or has received the goods knowing them to be stolen. In the instant case 

prosecution has been found to have proved  i)that the recovered bullocks 

belonged to PW5 and PW6, ii) that the bullocks were subjected to theft and iii) 

that the accused was found in recent possession of the bullocks. The above 

proved facts leads only to presumption that accused is the thief who committed 

the theft of the three bullocks. In the present case the accused has miserably 

failed to rebut the above presumption.  

13) In the light of discussions made above, the charge u/s 379 IPC brought 

against the accused stands clearly established. Accused Mazibur Rahman is 

accordingly held guilty of the offence u/s 379 IPC. 

14)   I have considered extending the beneficial provisions of the Offenders Act 

to the accused but refrained from doing so considering the nature of offence 

when offence like this is on the rise, and releasing such offenders would send a 

wrong signal to the society. 

15)   Accused is heard on the question of sentence. Accused submitted that he is 

the only bread earner of the family and sentencing him to imprisonment would 

cause immense hardship to his family. I have considered the above pleas vis a 
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vis the facts and circumstances of the case and considering all aspects I am of 

the view that a harsh sentence is not required in the instant case.  

 

 O R D E R 

Accused Md. Mazibur Rahman is convicted u/s 379 IPC and is sentenced to S.I 

for four months and also to pay a fine of rupees five hundred i/s to S.I for 

another fifteen days. 

Seized bullocks be returned to the respective owners  in due course of time. 

Period of imprisonment already undergone shall be set off as against the term of 

imprisonment awarded.   

Furnish free copy of judgment to the convict accused. 

Bail-Bond of accused shall remain in force for a period of six months from today. 

Given under my hand and seal of this court on the 17th day of March 2018 at 

Sonitpur, Tezpur. 
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APPENDIX 

 

Prosecution witness:  Kalpana Das…………………………..as Pw1. 

 Rabindra Das…………………………as Pw2. 

 Sunil Paul………………………………as PW3. 

Somesh Basumatary……………….as PW4. 

ChandanBhumij……………………as PW5. 

Sawan Kumar …………………………as PW6. 

 Adhin Kumar………………………….as PW7. 

 Bhimadhar Tanti……………………..as PW8. 

 S.I DharanidharDeka………………as PW9. 

 

Prosecution exhibits:   Seizure list……………………as Ext1. 

 Zimmanama ……………….as Ext2,and 3. 

 Sketch map…………………as Ex4,5&6. 

 Charge sheet……………….as Ext7. 

 

Defence witness     : Nil. 

 


